The New
Encyclopadia
Britannica

Volume 20

MACROPEDIA

Knowledge in Depth

FOUNDED 1768
ISTH EDITION

: e, ,

Encyclopadia Britannica, Inc.
Jacob E. Safra, Chairman of the Board
Jorge Aguilar-Cauz, President
Chicago
London/New Dethi/ Paris/Seoul
Sydney/ Taipei/ Tokyo



First Edition
Second Edition
Third Edition
Supplement
Fourth Edition
Fifth Edition
Sixth Edition
Supplement
Scventh Edition
Eighth Edition
Ninth Edition
Tenth Editon

Eleventh Edition
1911

1768-1771
1777-1784
1788-1797
1801

1801-1809
1815

1820-1823
i815-1824
1830-1842
1852~ 1860
18751889
1902-1903

By Encyclopadia Britannica, Ine.

Twelfth Edition
© 1922

By Encyclopadia Britanaica, Inc.

Thineenth Edition
© 1926

By Encyclopzdia Britannica, Inc.

Founzenth Edition

© 1929, 1930, 1932, 1933, 1936, 1937, 1938,
1944, 1945, 1946, 1947, 1948, 1949, 1950,
1955, 1956, 1957, 1958, 1959, 1960, 1961,
1965, 1966, 1967, 1968, 1969, 1970, 1971,

By Encyclopadia Britannica, Inc.

Fifteenth Edition
@ 1974, 1975, 1976, 1977, 1978, 1979, 1980,
1987, 1988, 1989, 1990, (991, 1992, 1993,

By Encyclopadia Britannica, Inc.

© 2005

By Encyclopadia Britannica, Inc.

1939, 1940, 1941, 1942, 1943,
54

1951, 1952, 1953,
1962, 1963, 1964,
1972, 1973

1981, 1982, 1983,
1994, 1995, 1997,

D

1984, 1985, 1986,
1998, 2002, 2003, 2005

Rritannica, Encyclopadia Britannica, Macropxdia, Micropzdia, Propadis, and
the thistle logo are registered trademarks of Encyclopadia Britannica, Inc.

Copyright under International Copyright Union

All rights reserved.

No part of this work may be reproduced or utilized
in any form or by any means, electronic or mechanical,

including photacopying, recording, or by any

information storage and retrieval system, without

permission in writing from the publisher.

Printed in U.S.A.

Library of Congress Control Number: 2004110413
International Standard Book Mumber: 1-59339-236-2

Britannica may be accessed at hitp://www.brilannica.com on the [nternet.



656 Human Rights

Natural
jaw

Human Rights

t is a common observation, and perhaps even a truism,
Ilhat human beings everywhere desire to live in a world

in which their individual and collective well-being is as-
sured. It also is a common observation that this desire
often is painfully frustrated as a result of exploitation, op-
pression, persecution, and other forms of social depriva-
tion. Deeply rooted in these twin observations are the
beginnings of what today are called “human rights” and
the national and international legal processes that arc as-
sociated with them.
This article is divided into the following scctions:
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Historical development of human rights

The expression “human rights” is relatively new, having
come into everyday parlance only since the end of World
War 11, It replaced the phrase “natural rights,” which had
fallen into disfavour in part becuuse the concept of natural
law, to which it was intimately linked, had become a4 mat-
ter of great controversy. It replaced as well the later phrase
“the rights of Man,” which was not universally understood
10 include the rights of women.

ORIGINS IN ANCIENT GREECE AND ROME

Most students of human rights trace the origins of the con-
oept to ancient Greece and Rome, where it was closely tied
1o the natural law doctrines of Stoicism. According to the
Stoics, human conduct should be judged according to, and
brought into harmony with, the laws of nature. A classic
example of this view is given in Sophocles’ play .dnrigone,
in which the title character, upon being reproached by
King Creon for defying his command not 10 bury her slain
brother, asserted that she acted in accordance with the im-
mutable laws of the gods.

In part because Stoicism played a key role in its forma-
tion and sprcad, Roman law similarly allowed for the ex-
istence of a natural law, and with it centain universal rights
that extended beyond the rights of citizenship. According
to the Roman jurist Ulpian, for example, natural law was
that which nature—not the state—assures to all human be-
ings, Roman citizens or not.

It was not until after the Middle Ages, however, that nat-
ural law became associated with natural rights. In ancient
and medieval times, doctrines of natural law concerned
mainly the duties, rather than the rights, of “Man.” More-
over, these doctrines recognized the legilimacy of slavery
and serfdom and, in so doing, excluded perhaps the most
important ideas of human rights as they are understood
today—freedom (or liberty) and equality.

In order (or human rights to gain general acceptance as
natural rights, therefore, certain basic changes in society
were necessiry, changes of the sort that took place from the
decline of European feudalism through the Renaissance.
During this period, resistance to religious intolerance and
political and economic bondage, the cvident failure of
rulers to mect their obligations under natural law, and the
unprecedented commitment to individual expression and
worldly experience all combined to shift the conception of
natural law from duties 1o rights- Lhe tcachings of St
Thomas Aguinas and Hugo Grotius on the Europeuan con-
tinent, as well as the Magna Carta (1215), the Petition of
Right of 1628, and the English Bill of Rights (1689) were
proof of this change. All testified to the increasingly popu-
lar view that human beings are endowed with certain eter-
nal and inalienable rights that were not renounced when
humankind “contracted” to enter the social from the prim-
itive state and were not diminished by the claim of “the di-
vine right of kings.”

NATURAL LAW TRANSFORMED INTO NATURAL RIGHTS

The modern conception of natural law as meaning natural
riphts was elaborated primarily by thinkers of the 17th and
18th centuries. The many scientific and intellectual
achievements of the 17th century encouraged a belief in
natural faw and universal order, and during the 18th cen-
lury, the so-called Age of Enlightenment, a growing confi-
dence in human reason and in the perfectibility of human
afTairs led to the more comprchensive expression of this be-
lief. Particularly important were the writings of John
Locke—arguably the most important natural law theorist
of modern times—and the works of the 18th-century
philosophes centred mainly in Paris, including Mon-
tesquicu, Voltaire, and Jean-Jacques Rousseau. Locke ar-
gued in detail that certain rights self-evidently pertain to
individuals as human beings; that chief among them are
the rights to life, liberty {freedom from arbitrary ruie), and
property; that, upon cntering civil society, humankind sur-
rendered to the state—pursuant to a “social contract”—
only the right to enlorce these natural rights and not the
rights themselves; and that the state's failure to secure these
rights gives risc to a right to responsible, popular revolu-
tinn. The philosophes, building on Locke and others, vig-
orously attacked religious and scientilic dogmatism,
intolerance, censorship, and social and economic re-
straints. They sought to discover and act upon universally
valid principles governing nature, humanity, and society,
including the inalienable “rights of Man,” which they treat-
ed as a fundamental ethical and social gospel.

Not surprisingly, this liberal intellectual ferment excried a
profound influence in the Western world of the late 18th
and early 19th centuries. Together with the Revolution of
1688 in England and the resulting Bill of Rights, it provid-
cd the rationale for the wave of revolutionary agitation that
swept the West, most notably in North America and
France. Thomas Jefferson, who had studied Locke and
Montesquicu, gave poctic eloquence to their ideas the De-
claration of Independence proclaimed by the 13 American
colonies on July 4, 1776: “We hold these truths to be self-
cvident, that all men are created equal, that they arc en-
dowed by their Creator with certain unalienable Rights,
that among these are Life, Liberty and the Pursuit of Hap-
piness.” Similarly, the Marquis de Lafayette, who won the
close friendship of George Washington and who shared the
hardships of the American War of Independenge, imitated
the pronouncements of the English and American revolu-
tions in the Declaration of the Rights of Man and of the
Citizen of August 26, 1789, proclaiming that “men are
born and remain free and equal in rights” and that “the
aim of every polilical associalion is the preservation of the
natural and imprescriptible rights of man.”
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In sum. the idea of human rights, though known by an-
other name, played a key role in late 18th- and early 19th-
century struggles against political absolutism. It was,
indeed, the failure of rulers to respect the principles of free-
dom and equality that was responsible for this develop-
ment.

“NONSENSE UPON STILTS™:

THE CRITICS OF NATURAL RIGHTS

The idea of human rights as natural rights was not without
its detractors, however. In the first place, because it was fre-
quenily associated with religious orthodoxy, the doctrine
of natural rights became less attractive to philosophical
and political liberals. Additionally, because they were con-
ceived in essentially absolutist terms, natural rights were
increasingly considered 1o conflict with one another. Most
importantly, the doctrine of natural rights came under
powerful philosophical and political attack from both the
right and the lefi.

In England, for example, conservative political thinkers
such as Edmund Burke and David Hume united with lib-
crals such as Jeremy Bentham to condemn the doctrine,
the former out of fear that public affirmation of natural
rights would lead to social upheaval, the latter out of con-
cern lest declarations and proclamations of natural rights
substitute for effective legislation. In his Reflections on the
Revolution in France (1790), Burke—a believer in natural
law who nonetheless denied that the “rights of Man™ could
be derived from it—criticized the drafters of the Declara-
tion of the Rights of Man and of the Citizen for proclaim-
ing the “*monstrous fiction™ of human equality, which, he
argued, serves but to inspire “false ideas and vain cxpecta-
tions in men destined to travel in the obscure walk of la-
borious life.” Bentham, onc of the founders of Ultilitar-
ianism, was no less scornful. “Rights,™ he wrotc, “is the
child of law; from real law come real rights; but from imag-
inary laws, from ‘law of nature,’ come imaginary rights. . ..
Natural rights is simple nonsense; natural and impre-
scriptible rights (an American phrase). .. [is] rhetorical
nonsense, ponsense upon stilts,” Agrecing with Bentham,
Hume insisted that natural law and natural rights are un-
real metaphysical phenomena.

This assault upon natural law and natural rights intensi-
fied and broadened during the 19th and casly 20th cen-
turies. John Stuart Mill, despite his vigorous defense of
liberty, proclaimed that rights ultimately are founded on
utility. The German jurist Friedrich Karl von Savigny,
England’s Sir Henry Maine, and other “historicalist™ legal
thinkers emphasized that rights are a function of cultural
and environmental factors unique to particular communi-
ties, The English jurist John Austin argued that the only
law is “the command of the sovereign.” And the logical
positivists of the early 20th century insisted that the pro-
nouncements of cthics were not cognitively significant. By
Waorld War 1, there were scarcely any theorists who would
defend the “rights of Man™ in terms of natural law. Indeed,
under the influence of 19th-century German Idealism and
parallel expressions of rising European nationalism, there
were some—the Marxists, for example—who maintained
that rights, from whatever source derived, belong preemi-
nently to communitics or whole societies and nations.

THE PERSISTENCE OF THE NOTION

Although the heyday of natural rights proved short, the
idea of rights nonetheless endured. The abolition of slav-
ery, the implementation of factory legislation, the rise of
popular cducation and trade unionism, the universal suf-
frage movement—these and other examples of 19th-cen-
tury reformist impulses afford ample evidence that the idea
was not to be extinguished, even if its conceptual founda-
tions had become a matter of general skepticism. But it
was not until the risc and fall of Nazi Germany that the
idea of human rights truly came into its own. Many of the
atrocities committed by the Nazi regime had been oflicial-
ly authorized by Nazi laws and decrecs. This fact con-
vinced many that law and morality cannot be grounded in
any purely ldealist, Utilitarian, or other consequentialist
doctrine. Cenain actions, according to this view, are ab-
solutely wrong, no matter what the cirumstances.

|
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Today, the vast majority of legal scholars and philoso-
phers—particularly in the West—agree that every human
being has, at least in theory, some basic rights. Indeed, ex-
cept for some essentially isolated late 1Yth-century and
carly 20th-century Jdemonstrations of international hu-
manitarian concern to be noted below, the last half of the
20th century may fairly be said to mark the birth of the in-
ternational as well as the universal recognition of human
rights. In the treaty charter establishing the United Na-
tions, for example, all member states pledged themselves to
take joint and separate action for the achicvement of “uni-
versal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to
race, sex, language, or religion.” Similarly, in the Univer-
sal Declaration of Human Rights (1948), representatives
from many cultures cndossed the rights therein set forth
“as a common standard of achievement for all peoples and
all nations.” And in 1976, the International Covenant on
Economic, Social and Cultwial Rights and the Interna-
tional Covenant on Civil and Political Rights entered into
force and effect.

Defining human rights

To say that therc is widespread acceptance of the principle
of human rights is not to say that there is complete agree-
ment aboutl the nature and scope of such rights. Among
the basic questions that have yet to receive conclusive an-
swers are the following: Whether human rights are to be
viewed as divine, moral, or legal entitlements; whether
they are 10 be validated by intuition, culture, custom, so-
cial contract, principles of distributive justice, or as pre-
requisites for happiness; whether they are to be understood
as irTevocable or partially revocable; and whether they are
to be broad or limited in number and content.

THE NATURE OF HUMAN RIGHTS!
COMMONLY ACCEPTED POSTULATES

Despite this lack of consensus, a number of widely accept-
ed—and interrelated—postulates can assist in the task of
defining human rights. Five in pariicular stand out, though
not even these are without controversy.

First, regardless of their ultimate origin or justification,
human rights are understood ta represent both individual
and group demands for political power, wealth, education,
and other social goods and bencfits, the most fundamental
of which is respect and its constituent elements of recipro-
cal tolerance and mutual forbearance in the pursuit of all
other goods. Consequently, human rights imply claims
against persons and institutions impeding the achievement
of these goods, as well as standards for judging the legiti-
macy of laws and traditions. At bottom, human rights
qualify state sovereignty and power, sometimes expanding
the latter even while circumscribing the former.

Sccond, human rights are commonly assumed to refer, in
some vague sense, 1o “fundamental” as distinct from
“nonessential” goods or benefits. In fact, some theorists go
so far as to limit human rights to a single core right or
two—for example, the right to life or the right to equal
freedom of opportunity. The tendency is to emphasize
“basic needs” and 1o rule out “mere wants.”

Third, rcflecting varying environmental circumstances,
differing worldviews, and inescapable interdependencies
between goods and henefits, human rights refer to a wide
continuum of claims, ranging from the most justiciable to
the most aspirational. Human rights partake of both the
legal and the moral orders, sometimes indistinguishably.
They arc cxpressive of hoth the “is™ and the “ought™ in
human affairs.

Fourth, most assertions of human rights—though ar-
guably not all—are qualified by the limitation that the
rights of any particular individual or group in any particu-
lar instance are restricted as much as is necessary to secure
the comparable rights of others and the aggregate common
interest. Given this limitation, human rights are sometimes
designated prima facic rights, so that ordinarily it makes
little or no sense to think of them in absolutist terms.

Finally, human rights are understood to be quintessen-
tially universal in character, in some sense equally pos-

Human
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“Negative”
rights

sessed by all human beings everywhere, including in cer-
tain instances cven the unbom. In stark contrast to the di-
vine right of kings and other such conceptions of privilege,
human rights extend in theory to every person on Earth
without regard to merit or need, simply for being human.
In several critical respects, however, all of these postulates
raisc more questions than they answer. Granted that
human rights qualify state power, do they also qualify pri-
vate power? If so, when and how? What does it mean lo
say that a right is fundamental? What is the value of em-
bracing non-justiciable rights as part of the jurisprudence
of human rights? When and according to wiat criteria does
the right of one person or group of people give way 1o the
right of another? What happens when individual and
group rights collide? How are universal human rights de-
termined? Are they a function of culture or ideology, or are
they determined according to some transnational consen-
sus? If the latter, a regional consensus? A global consensus?
And if a regional or global consensus, how exactly would
it be ascertained, and how would it be reconciled with the
right of nations and peoples to self-determination? Is the
existence of universal human rights incompatible with the
notion of national sovercignty? Should supranational in-
stitutions have the power to nullify local, regional, and na-
tional laws on capital punishment, “honor killing,” veil
wearing, female genital cutting, and other practices? How
would such a situation comport with Western conceptions
of democracy and representative government? In other
words, however accurate, the five foregoing postulates arc
fraught with questions about the content and legitimate
scope of human rights and about the priarities, if any, that
exist among them. Like the issue of the origin and justifi-
cation of human rights, all five are controversial.

THE CONTEN'T OF HUMAN RIGHTS!
THREE “GENERATIONS™ OF RIGHTS

Like all normative traditions, the human rights tradition is
a product of its time. Therefare, to understand better the
debate over the content and scope of human rights and the
priorities claimed among them, it is useful to note the dom-
inant schools of thought that have informed the human
rights tradition since the beginning of modern times.
Particularly helpful in this regard is the notion of “three
generations of human rights” advanced by the French ju-
rist Karel Vasak. Inspired by the three normative themes
of the French Revolution, they are: the first generation of
civil and political rights (!ibert8); the sccond generation of
econamic, social, and cultural rights (éyalité); and the third
gencration of solidarity rights ( fraternité). Vasak’s model is,
of caurse, a simplified cxpression of an extremely complex
historical record, and it is not intended to suggest a linear
process in which each generation gives birth to the next
and then dies away. The three generations are cumulative,
overlapping, and, it is important to note, interdependent.
Liberté: civil and political rights. The first generation of
civil and political rights derives primarily from the 17th-
and 18th-century rcformist theories noted above—ie,
those associated with the English, American, and French
revolutions. Infused with the political philosophy of liber-
al individualism and the related economic and social doc-
trine of laisscz-faire, the first generation conceives of
human rights more in negative (“frecdoms from™) than
positive (“rights to”) terms; it favours the abstention over
the intervention of government in the quest for human
dignity. Belonging to this first generation, thus, are rights
such as thosc sct forth in Articles 2-21 of the Universal De-
claration of Human Rights, including freedom from gen-
der, racial, and equivalent forms of discrimination; the
right to life, liberty, and the security of the person; freedom
from stavery or involuntary servitude; freedom from tor-
ture and from cruel, inhuman, or degrading treatment or
punishment; freedom fram arbitrary arrest, detention, ot
exile; the right 1o a fair and public trial; frecdom from in-
terference in privacy and correspondence; freedom of
movement and residence; the right 1o asylum fram perse-
cution; freedom of thought, canscience, and religion; free-
dom of opinion and expression; freedom of peaceful
assembly and association; and the right to participate in
government, directly or through free elections. Also in-

cluded arc the right (o own property and the right not to
be deprived of it arbitrarily, which were fundamental to the
interests fought for in the American and French revolu-
tions and (o the risc of capitalism.

It should be noted that these and other first-generation
rights do not correspond completely to the idea of “nega-
tive" rights. The right 1o security of the person, 1o a fair and
public tral, to asylum from persecution, and o Iree elec-
tions, for example, manifestly cannot be assured without
some aflirmative government action. What is constant in
this first-generation conception is the notion of liberty, a
shield that safeguards the individual—alone and in associ-
ation with athers—against the abusce of political authority.
This is the core value. Featured in the constitution of almost
every country in the world and dominating the majority of
international declarations and covenants adopted since
World War I, this essentially Westerntibesal conceplion of
human rights is sometimes romanticized as a triumph of
Hobbesian-Lockean individualism over Hegelian statism.

Egalité: economic, social, and cultural rights. The sec-
ond generation of economic, social, and cultural rights
finds its origins primarily in the socialist tradition that was
foreshadowed among the Saint-Simonians of ecarly 19th-
century France and variously promoted by revolutionary
struggles and welfarc movements that have taken place
since. In large part, it is a response 1o the abuses of capi-
talist development and its underlying, essentially uncriti-
cal, conception of individual liberty that tolerated, even
legitimated, the exploitation of working classes and colo-
nial peoples. Historically, it is a counterpoint to the first
gencration of civil and political rights, with human rights
conceived more in positive than in negative terms and re-
quiring more the intervention than the abstention of the
state for the purpose of assuring equitable distribution of
the goods and benefits involved. Ilustrative are some of
the rights set forth in Articles 22-27 of the Universal Dec-
laration of Human Rights, such as the right to social secu-
rity; the right to work and to protection against
unemployment; the right to rest and leisure, including pe-
riodic holidays with pay; the right to a standard of living
adequate for the health and well-being of self and family;
the right to education; and the right to the protection of
one’s scientific, literary, and artistic production,

But in the samc way that all the rights embraced by the
first peneration of civil and political rights cannot proper-
ly be designated “negative rights,” so all the rights em-
braced by the second generation of economic, social, and
cultural rights cannot properly be labeled “positive rights.”
For example, the right to free choice of employment, the
right to form and to join trade unions, and the right freely
to participate in the cultural life of the community (found
in Articles 23 and 27) do not inherently require affirmative
state action to ensure their enjoyment. Nevertheless, most
of the second-generation rights do necessitate state inter-
vention because they subsume demands more for material
than for intangible goods and benefits. Second-generation
rights are, fundamentally, claims to social equality. Partly
because of the comparatively late arrival of socialist-com-
munist and compatible “Third World” influence in the
normative domain of intemational affairs, however, the in-
ternationalization of thesc rights has been relatively slow in
coming; and with free-market capitalism in ascendancy
under the banner of “globalization™ at the turn of the 21st
century, it is not likely that these rights will come of age
any time soon. On the other hand, as the social inequities
created by unregulated capitalism become more and more
evident over time and are not accounted for by sex or race
discrimination, il is probable that the struggle for second-
generation rights will grow and mature. This tendency is
already apparcent in the cvolving European Union,

Fraternicé: solidarity rights. Finally, the third gencration
of solidarity rights is best understood as a product of both
the rise and Lhe decline of the nation-state in the last half
of the 20th century. Of the six rights in this group, three re-
flect the emergence of “Third World” nationalism and its
“revolution of rising expectation”—i.e., its demand for a
global redistribution of pawer, wealth, and other important
goods and benefits: the right to political, economic, social,
and cultural self-determination; the right to economic and

“Positive”
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social development; and the right to participate in and ben-
efit from “the common heritage of mankind" (shared
Earth-space resources; scientific, technical, and other in-
formation and progress; and cultural traditions, sites, and
monuments). The other three third- generation rights—the
right to peace, the right to a healthy and sustainable envi-
ronment, and the right to humanitarian disaster relief—
suggest the impotence or inefficiency of the nation-state in
certain critical respects.

All six of these rights tend to be posed as collective rights,
requiring the concerted efforts of all social forces, 10 a sub-
stantial degree on a planetary scale. Nevertheless, each of
themn also manifests an individual dimension. For exam-
ple, while it may be said to be the collective right of all
countries and peoples (especially developing countries and
non-self-governing peoples) to secure a “new international
economic order” that would eliminate obstacles o their
econamic and social development, so also may it be said
to be the individual right of every person to benefit [rom a
developmental policy that is based on the satisfaction of
material and nonmaterial human needs. It is also impor-
tant to note that the majority of these rights are more as-
pirational than justiciable in character, and their status as
international human rights norms remains ambiguous.

“INTERGENERATIQNAL CONFLICT™:
LEGITIMACY AND PRIORITY

Liberté versus galité. The fact that human rights have
been defined so broadly should not be taken to imply that
the three generations of rights are equally acceptable to
everyone. Nor should il suggest that they or their scparate
elements have been greeted with equal urgency. The debalte
about the nature and content of human rights reflects, after
all, a struggle for power and for favoured conceptions of
the “good society.”

First-generation proponents, for example, are inclined to
exclude second- and third-generation rights from their def-
inition of human rights altogether (or, at best, to labcl
them as “derivative™). In part this is because of the com-
plexities involved in putting these rights into operation.
First-gencration rights are viewed as more feasible because
they stress the absence over the presence of government,
and feasibility is transformed into a prerequisite of a com-
prehensive definition of human rights, so that aspirational
claims to entitlement are deemed not to be rights at all.
The most forceful explanation, however, is more ideologi-
cally or politically motivated. Persuaded that egalitarian
claims against the rich, particularly where collectively es-
poused, are unworkable without a severe decline in liberty
and equality, first-generation proponents, inspired by the
natural law and laissez-faire traditions, are partial to the
view that human rights are inherently independent of or-
ganized society and are individualistic.

Conversely, second- and third-gencration defenders often
look upon first-gencration rights, at least as commonly
practiced, as insufficiently attentive to material—especial-
ly “basic”—human nceds and, indeed, as instruments in
the service of unjust social orders, hence consiituting a
“bourgeois illusion.” Accordingly, if they do not place first-
generation rights outside their definition of human rights,
they tend to assign such rights a low status and to treat
them as long-term goals that will come lo pass only after
the imperatives of economic and social development have
been met, to be realized gradually and fully achieved only
sometime vaguely in the future.

.This liberty-equality and individualist-collectivist debate,
it must be added, was especially evident during the Cold
War, reflecting the tensions that then cxisted between Lib-
eral and Marxist conceptions of sovereign public order.

Different conceptions of rights contain the potential for
challenging the legitimacy and supremacy not only of one
another but, more imporntantly, of the sociopolitical sys-
tems with which they are most intimately associated.

The relevance of custom and tradition. With the end of
the Cold War, however, the debate ook on a more North-
Spulh character and was supplemenied by a cultural-rela-
tivist critique that eschewed the universality of human
rights dactrines, principles, and rules on the grounds that
they were Western in origin and therefore of limited rele-
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vance in non-Western settings. The viewpoint underlying
this asscrtion—that the scope of human rights in any given
society is fundamentally determined by local, national, or
regional customs and traditions—may scem problematic,
especially when one considers that the idea of human
rights and many of its precepts are found in all the great
philosophical and religious tradilions, Nevertheless, the
historical development of human rights demonstrates that
it cannot be wholly mistaken. Nor is it surprising that it
should emerge soon after the end of the Cold War. First
prominently expressed at an Asian preparatory meeting 1o
the second UN World Conference on Human Rights con-
vened in Vienna in June 1993, it reflected the end of a
bipolar system of alliances that had discouraged independ-
ent foreign palicies and minimized cultural and political
differences among countries allied to the same superpow-
er. Against the backdrop of increasing human-sights inter-
ventionism on the part of the UN, regional vrganizations,
and deputized coalitions of states (as in Bosnia-Herzegov-
ina, Somalia, Liberia, Rwanda, and Haiti, for example),
the viewpoint served as a functional equivalent of the doc-
trine of respect for national sovereignty and territorial in-
tegrity, a doctrine whose influence had been declining not
only in human rights affairs but also in affairs related to
national security, economics, and the environment. As a
consequence, there remains sharp disagreement about the
legitimate scope of human rights and about the priorities
that are claimed among them.

Inherent risks of the debate. On final analysis, however,
this legitimacy-priority debate can be misleading. Although
useful for pointing out how notions of liberty and individ-
ualism have been used to rationalize the abuses of capital-
ism and how notions of equality, collectivism, and culture
have been alibis for authoritarian governance, in the end it
risks obscuring at least three essential truths that must be
taken into account if the contemporary worldwide human
rights movement is to be objectively understood.

First, one-sided characterizations of legitimacy and prior-
ity are very likely, at least over the long lerm, to undermine
the credibility of their proponents and the defensibility of
the rights they regard as preeminently important. Second,
such characterizations do not accurately reflect reality. In
the real world, essentially individualistic socictics tolerate,
and even promote, certain collectivist values, and essen-
tially communal societies tolerate, and even promote, cer-
tain individualistic values.

Finally, none of the international human rights instru-
ments currently in force or proposed says anything about
the legitimacy or priority of the rights they address, save
possibly in the case of rights that by international covenant
arc slipulated 1o be “nonderogable™ and thercfore, ar-
guably, more fundamenlal than others (e.g., freedom from
arbitrary or unlawful deprivation of life). To be sure, some
disagreements abhout legitimacy and priority can derive
from differences of definition (e.g., what is “torturc” or
“inhuman treatment” to one may not be to another). Sim-
ilarly, disagrcements also can arise when treating the prob-
lem of implementation. For example, some insist first on
certain civil and political guarantees, whereas others defer
initially to conditions of malerial well-being. Such dis-
aprecments, however, reflect differences in political agen-
das and have little if any conceptual utility. As indicated
by numerous resolutions of the UN General Assembly and
the Declaration and Programme of Action of the 1993 Vi-
enna World Conference on Human Rights, there is a grow-
ing consensus that human rights form an indivisibile whole
and that the protection of human rights should not be a
matter of purely national jurisdiction. The extent to which
the international community actually protects the rights it
prescribes, on the other hand, is a different matter.

International human rights enforcement

TREATIES, DECLARATIONS, ANIY AGRFEMENTS

REFORE WORLD WAR [t

Ever since ancient times, but ¢specially since the emer-
gence of the modern slute system, the Age of Discovery,
and the accompanying spread of industrialization and Eu-
ropean culture throughaut the world, there has developed,




